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Julie Preciado

COMMENTARY

Key considerations when employees work remotely outside the state
Telecommuting rose dramatically 

last spring as employers adapted to the 
COVID-19 pandemic and government 
guidance by directing employees to work 
from home if their jobs allowed. As the 
lengthy duration of the pandemic became 
clearer, some of these employees began 
telecommuting from a state other than 
their employer’s home state or their prior 
location.

Faced with many more such workers 
than ever before and little certainty as to 
when they may return on-site, employ-
ers � nd themselves navigating di�  cult 
compliance issues, especially in regard 
to remote workers who have chosen to 
relocate to a new state. Although such an 
arrangement may not be di�  cult from a 
technological standpoint, there are sig-
ni� cant legal issues and risks. Employers 
are wise to consider the implications and 
develop appropriate policies to address 
this unique work environment.

1. Different employee protection laws
Employment laws in the other state 

likely di� er from those in an employer’s 
state. Some laws that may be implicated 
include:

• wage and hour laws, such as those re-
lating to state and local minimum wages, 
overtime calculations, and meal and rest 
period requirements;

• paid and unpaid family, medical, and 
sick leave;

• unemployment insurance;
• workers’ compensation;
• noncompete agreements; and
• administrative concerns such as what 

information must be included on pay-
stubs, payday frequency requirements, 
and rules for when last paychecks must 
be paid.

An Oregon employer could unknow-
ingly � nd itself in violation of overtime 

laws when an employee works remotely 
in California for nine hours per day, 
four days in a row. Under Oregon law, 
overtime would not be implicated; an 
employer only needs to pay its employees 
for any hours worked over 40 in a week. 
In California, however, an employer owes 
its employee overtime when the person 
works more than eight hours in any one 
day. � e di� erent laws present both with-
holding and reporting concerns for the 
employer, as well as eligibility concerns 
for the employee.

2. State and local tax liabilities
� e traditional rule regarding income 

tax has been that a state may tax: (a) a 
nonresident individual only with respect 
to income that is generated by, or earned 
from, sources within that state; and (b) a 
resident for income taxes on any and all 
income earned or received worldwide. 
A state may tax a nonresident employ-
ee’s wages to the extent such wages are 
attributable to services rendered by the 
nonresident employee within the state.

� ere are other payroll tax deductions 
to consider, like the Washington paid 
family and medical leave. Some HR and 
payroll experts advise employers to im-
mediately begin payroll withholdings in 
the state from which the employee is re-
motely working when the telecommuting 
begins. While this may be easy enough for 
a multistate employer that is already set 

up with another state’s tax entity, it is not 
as simple for many employers that other-
wise operate in only one state.

3. “Doing business” in the other state
Telework could establish a physical 

business presence in a state where a 
company previously had no business 
presence. Under some state business 
statutes, an employer with remote 
employees teleworking from the state 
is “doing business” in that other state 
based on the presence of teleworking 
employees there. Employers could face, 
at a minimum, an inquiry from a state 
agency if the business registered with 
the state’s department of revenue to 
withhold a resident employee’s state in-
come tax, but did not register for a busi-
ness license. Many considerations go 
into what constitutes nexus for purposes 
of business taxation or registration as a 
foreign (out-of-state) entity “doing busi-
ness” in another state, and the inquiry is 
fact intensive.

If an employer is determined to be 
“doing business” in another state, that 
also opens it up to legal action in that 
state under traditional notions of per-
sonal jurisdiction. � e fewer contacts 
with the foreign state that the business 
makes, the stronger the argument that 
the employer is not doing business in a 
foreign state that would require registra-
tion with state agencies.

4. Other concerns
Bene� ts: Employers may want to think 

about the implications of bene� ts they 
o� er to their employees. Coverage of a 
regional health care provider may be 
limited and may not adequately meet the 
needs of an out-of-state remote worker. 
For public employers, there may also be 
implications for employees’ eligibility for 

retirement or other bene� ts under PERS.
Labor: If an employer has unionized 

workers, it will need to consult the collec-
tive bargaining agreement, as it may de-
� ne the principal place of employment or 
implicate other important issues. Be sure 
to engage union leaders in the process.

Best practices: Understand the com-
plexity of laws and how and when they 
apply. � e best advice for an employer 
with remote workers is to be proactive:

• Know where employees are working.
• Become familiar with the wage and 

hour, health and safety, and other em-
ployee protection laws of the state from 
where remote employees are teleworking.

• Create policies for remote work. 
Require approval before an employee 
may begin teleworking in another state. 
Set expectations for working hours and 
de� ne work space.

• Implement telework agreements for 
each remote employee. Ensure the em-
ployee knows that his or her duties, com-
pensation, bene� ts, work status, respon-
sibilities, and amount of time expected to 
work will not change.

� ere are many issues involved and 
employers may have to strike a balance. 
Rules of territoriality, con� ict of laws, and 
choice-of-law analyses come into play. 
Contact employment counsel for help 
navigating this complex frontier.
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Construction creating a fresh space for collaboration
By Alex Jensen
ajensen@djcOregon.com

For DLR Group, designing its new o�  ce 
space in Portland became a case study.

When the coronavirus pandemic hit 
three months into the design phase, the 
� rm paused and readjusted its plans.

“Because of COVID, the main reason
people would go back (to the o�  ce) is to 
collaborate and socialize,” said Tim Ganey, 
principal and lead designer of the project.

� e � rm is relocating from the Common-
wealth Building to a two-story building 
(with a basement) at 110 S.W. Yamhill St. 
A 16,000-square-foot tenant improvement 
is being performed by Fortis Construction.

Collaboration became the primary focus 
of the design, in large part because o�  cials 
noticed that something has been miss-
ing from virtual collaboration meetings, 
Ganey said. Sta� ers spent months discuss-
ing the central values they wanted the new 
space to re� ect: a culture of sharing, a cul-
ture of making, and connection to place.

� e focal point will be a three-story, 
daylit atrium with a roof deck and an open 
mezzanine. It will be a place for gathering 
and presenting ideas.

Acoustical � ns will hang from the atri-
um, and echo voices while dampening 
background noises. � e � ns also will divert 
direct sunlight, cooling and lighting the 
space.

� e o�  ce’s layout was chosen to repre-
sent Portland via three components: the 
river, neighborhoods, and the grid net-
work.

� e ground � oor breaks up into “neigh-
borhoods,” where desks and small hubs 
are clumped together. � is consolidates 
resources and creates multiple connection 
points for collaboration. But the neighbor-
hood approach also allows work spaces to 
be scaled down and avoids large groups of 
people in one area.

Initially, the collaboration hubs were de-
signed to have walls around them, but the 
pandemic shifted the design to leave them 
open.

“It’s lucky,” Ganey said. “Had we de-
signed and built before COVID, then all 
these enclosed spaces wouldn’t be able to 
be used.”

� e hubs are designed to be able to ac-

commodate walls around them in the fu-
ture if needed.

A main diagonal pathway representing 
the Willamette River runs across the o�  ce, 
uniting all neighborhoods and collabora-
tion spaces. � rough there, the � rm will be 
able to display some of its work on walls.

“Being able to connect the space from 
front to the back was a highlight in the de-
sign process,” said Abbey Cwiek-Garrett, 
principal and lead interior designer.

By chance, the structure is at an angle 
and has a natural tectonic shift to the river, 
Ganey said. � e neighborhoods could be 
positioned in a grid that shifts around the 
main diagonal pathway.

A motive behind the river, neighbor-

hood and grid approach is to create move-
ment around the o�  ce and get people up 
and moving. In a study with the University 
of California, Berkeley, DLR Group found 
movement in an o�  ce lends to serendipi-
tous moments where impromptu encoun-
ters can spark new ideas.

Creating a design for the space was “a 
little funky,” Ganey said. � ere were two 
levels, an atrium, and no ADA accessibil-
ity.

� e project turned into a design labora-
tory of sorts, Cwiek-Garrett said. Sta� ers 
were challenged to design better features.

A universally accessible ramp was de-
signed to curve along the back wall and 
around the design library to the second 
� oor.

DLR Group’s Portland sta�  also has an 
outdoorsy culture, which designers want-
ed to re� ect. A vertical bicycle was built 
into the back corner of the o�  ce because 
at least 25 percent of employees ride a bike 
to work. A spot was also created for yoga on 
the mezzanine.

� e new location sits along the MAX 
light-rail line, which is one reason the 
building was chosen. More than 70 per-
cent of DLR Group employees don’t drive 
to work.

� e project team is aiming to achieve 
both Leadership in Energy and Environ-
mental Design gold and International 
WELL Building Institute certi� cation.

“Anything that we can impact in this de-
sign to improve energy and impact on the 
environment, we did,” Ganey said.

Work is expected to � nish in February.

courtesy of DLR Group
DLR Group’s new space in downtown Portland was designed to allow fl exibility. Collaboration 
will be critical for the fi rm when employees eventually begin working in the offi ce.


	DJC_012221_1_version2
	DJC_012221_2
	DJC_012221_3
	DJC_012221_4
	DJC_012221_5_version2
	DJC_012221_6
	DJC_012221_7
	DJC_012221_08-12



